IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

JOHN D. ROGERS PLAI NTI FF
VS. Cvil Action No. 1:94cv303-D-D

DOLPH BRYAN, i ndividually and

in his official capacity as

Sheriff of Oktibbeha County,

M ssi ssippi, and MR AM COCK, i ndividually

and in her official capacity as Grcuit

Clerk of Ckibbeha County, M ssissippi DEFENDANTS

MVEMORANDUM OPI NI ON

Presently before the court is the notion of the defendant
Dol ph Bryan for the entry of summary judgnment on his behal f.
Finding the notion partially well taken, the sane shall be granted
in part and denied in part.

Fact ual Sunmmmar y?

On or about Cctober 24, 1994, the plaintiff John D. Rogers was
convicted of a felony in the Crcuit Court of Oktibbeha County,
M ssi ssi ppi . The plaintiff was placed in the custody of the
def endant Dol ph Bryan, in his capacity as Sheriff of OCktibbeha

County, M ssissippi. The presiding state court judge, Circuit

' In ruling on a motion for summary judgnent, the court is
not to nmake credibility determ nations, weigh evidence, or draw
fromthe facts legitimate inferences for the novant. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d
202 (1986). Rat her, the evidence of the nonnovant is to be
believed, and all justifiable inferences are to be drawn in his
favor. Anderson, 477 U S. at 255. The court's factual summary is
so drafted in this nmenorandum opi ni on.




Judge Lee J. Howard, executed a sentencing order on Cctober 25,
1994, which stated in part that "bond pendi ng appeal is hereby set
at $75, 000. 00, and the new bond cannot be made until the appeal, if
any, is perfected."”

The plaintiff's attorney, M. Wlbur O Colom filed on behalf
of the plaintiff a Notice of Appeal with the Oktibbeha County
Chancery Clerk on Cctober 26, 1994. Two days | ater, on October 28,
plaintiff's counsel presented an appeal bond in the anount of
$75,000.00 to Sheriff Bryan for his approval. The Sheriff then
contacted the Crcuit Cerk, Ms. Mriam Cook, and inquired about
the status of Rogers' appeal. M. Cook informed the Sheriff that
Rogers had not perfected an appeal, whereupon the Sheriff refused
to accept the bond and release the plaintiff. According to the
plaintiff, M. Colom then explained to the Sheriff and M. Cook
that pursuant to the dictates of Mssissippi Rule of Appellate
Procedure 3, the plaintiff's appeal was in fact perfected.? The
Sheriff nonethel ess refused to accept the appeal bond and rel ease

M. Rogers.

2 M ssissippi Rule of Appellate Procedure 3 states in
rel evant part:
In all cases, both civil and crimnal, in which an appeal
is permtted by law as of right to this Court, there
shal | be one procedure for perfecting such appeal. That
procedure is prescribed in these rules. . . . An appeal
permtted as a matter of right fromatrial court tothis
Court shall be taken by filing a notice of appeal wth
the clerk of the trial court within the tinme all owed by
Rul e 4.
Mss. R App. P. 3(a).



The dispute concerning the release of M. Rogers on appea
bond cent ered upon whet her paynent of costs was a prerequisite for
"perfection” of the plaintiff's appeal. This fact is evidenced by
a letter sent to the Sheriff by Ms. Cook concerning this matter,
t he body of which stated:

This is to advise that the paynent of costs for appeal,

designation [sic] of the record and certificate of

conpliance by the defendant, has not been filed in this

office as of this date, Cctober 28, 1994, at 3:55 p.m

| am enclosing a copy of the Oder of Sentence, and
Clerk's estimate of Costs For Appeal for your records.

| medi at el y upon Def endant Rogers perfecting his appeal

in accordance with the Rules, this office wll notify

your office in the usual manner.
Defendant's Mdtion for Summary Judgnent, Exhibit #2. Based upon
the facts as presently before the court, it is unclear fromthe

parties' subm ssions exactly what these costs entail.® 1In any

event, these costs were paid, and M. Rogers was subsequently

3 The nost likely "costs" referred to are the costs of
preparation of the record for purposes of appeal, and the
M ssi ssi ppi Rules of Appellate Procedure also provide a tinetable
for such. Mss. R App. P. 11(b)(1) provides:

Wthin seven (7) days after filing the notice of appeal,
t he appellant shall estimate the cost of preparation of
the record on appeal, including, but not [imted to, the
cost of the preparation of the transcript, and shal
deposit that sum with the clerk of the court whose
j udgnent or order has been appeal ed. The applicant shal
simultaneously file with the clerk of the trial court a
certificate setting forth conpliance wth this
subpar agraph and shall serve a copy of the certificate
upon all other parties, upon the court reporter, and upon
the Suprene Court derk.
Mss. R App. P. 11(b)(1).



rel eased on bond on October 31, 1994.

The plaintiff filed this action on Cctober 28, 1994, asserting
causes of action arising under 42 U S.C. 8§ 1983 for violation of
his rights wunder the Fourth, Fifth, E ghth and Fourteenth
Amendnents to the Constitution of the United States. The def endant
Bryan has now noved the court for the entry of sunmary judgnent on
his behalf, and asserts that he is entitled to the protection of
qualified imunity.

DI SCUSSI ON

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" F.R C P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C.

2548, 2553, 91 L.Ed.2d 265 (1986). Once a properly supported
nmotion for sunmary judgnent is presented, the burden shifts to the
non-novi ng party to set forth specific facts showing that there is

a genuine issue for trial. Anderson v. Liberty Lobby, Inc., 477

U S 242, 249, 106 S. Ct. 2505, 2511, 91 L.Ed.2d 202 (1986)

Brothers v. Kl evenhagen, 28 F.3d 452, 455 (5th Cr. 1994). "Were




the record, taken as a whole, could not lead a rational trier of
fact to find for the non-noving party, there is no genuine issue

for trial." WMuatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986); Federal Sav.

& Loan Ins. v. Krajl, 968 F. 2d 500, 503 (5th Gr. 1992). The facts

are reviewed drawing all reasonable inferences in favor of the

party opposing the notion. Mtagorda County v. Russel Law, 19 F.3d

215, 217 (5th Gir. 1994).
1. SHERI FF BRYAN S ENTI TLEMENT TO QUALI FI ED | MMUNI TY

Whenever qualified imunity is asserted as an affirmative
defense, resolution of the issue should occur at the earliest

possi bl e stage. Anderson v. Creighton, 483 U S. 635, 639, 107 S

Ct. 3034, 97 L.Ed.2d 523 (1987); Elliott v. Perez, 751 F.2d 1472,

1478 (5th Cr. 1985). |Issues of qualified immunity are determ ned
fromthe face of the pl eadings and wi thout extended resort to pre-

trial discovery. Babb v. Dorman, 33 F.3d 472, 477 (5th Cr. 1994).

Public officials, including | aw enforcenent officers, are entitled
to assert the defense of qualified imunity in a 8§ 1983 suit for
discretionary acts occurring in the course of their official

duties. Harlowv. Fitzgerald, 457 U S. 800, 806, 102 S. C. 2727,

73 L.Ed.2d 396, 403 (1982); Gagne v. City of Galveston, 805 F.2d

558, 559 (5th Cr. 1986); Jacquez v. Procunier, 801 F.2d 789, 791

(5th Gir. 1986).

Public officials are shielded fromliability for civil damages



as long as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person

woul d have known. Davis v. Scherer, 468 U.S. 183, 194, 104 S. C

3012, 3019, 82 L.Ed.2d 139 (1984); Harlow v. Fitzgerald, 457 U. S

800, 818, 102 S. &. 2727, 2738, 73 L.Ed.2d 396 (1982); Wite v.

Wal ker, 950 F.2d 972, 975 (5th Gr. 1991); Mrales v. Haynes, 890

F.2d 708, 710 (5th Cr. 1989). Stated differently, qualified
immunity provides "anple protection to all but the plainly
i nconpetent or those who knowingly violate the law" Mlley v.
Briggs, 475 U S. 335, 341, 106 S. . 1092, 1096, 89 L.Ed.2d 271
(1986) .

The first step in the inquiry of the defendant's claim of
qualified imunity is whether the plaintiff has alleged the

violation of a clearly established right. Siegert v. Glley, 500

Uus 266, 111 S. C. 1789, 114 L.Ed.2d 277, 287 (1991). Thi s
inquiry necessarily questions whether or not the officer acted
reasonably under settled lawin the circunmstances with which he was

conf ront ed. Hunter v. Bryvant, 502 U S. 224, 112 S. C. 534, 116

L. Ed. 2d 589, 596 (1991); Lanpkin v. Cty of Nacogdoches, 7 F.3d 430

(5th Gr. 1993). "If reasonable public officials could differ on
the lawfulness of the defendant's actions, the defendant is

entitled toqualified inmmunity.” Blackwell v. Barton, 34 F.3d 298,

303 (5th Gr. 1994) (quoting Pfannstiel v. Marion, 918 F.2d 1178,

1183 (5th Cr. 1990)). Even if Sheriff Bryan violated the



plaintiff's constitutional rights, he is entitled to imunity if
his actions were objectively reasonabl e. Blackwel I, 34 F.2d at
303.

A VI OLATI ON OF A CLEARLY ESTABLI SHED RI GHT

It is the contention of the plaintiff that he has alleged the
violation of a "clearly established right" because under
M ssi ssippi statutory | aw, he possesses a clearly established right
to appeal his conviction to the M ssissippi Supreme Court. M ss.
Code Ann. § 99-35-101. Wiile this may be true, in order to
denonstrate an actionable claim under 42 US. C. 8§ 1983, the
plaintiff nust denonstrate the violation of a clearly established

right under federal |aw - not under state law. See, e.q., Foster

v. Gty of Lake Jackson, 28 F.3d 425, 428 (5th Cr. 1994); WAlton

v. Al exander, 20 F.3d 1350, 1360 (5th Cir. 1994); Gady v. El Paso

Community College, 979 F.2d 1111, 1114 (5th Gr. 1992). Despite

any statutory right to appeal that the plaintiff may enjoy under
M ssissippi law, there is no federal constitutional right to an

appeal in a crimnal case. Mers v. Collins, 8 F.3d 249, 252 (5th

Cr. 1993). Likewse, there is no federal constitutional right to

rel ease on bail after conviction and sentencing. United States v.

Wlliams, 822 F.2d 512, 517 (5th Gr. 1987).
However, the plaintiff has nonetheless articulated the
violation of a clearly established federal right - the right to be

free fromillegal detention. The Fifth Grcuit recogni zes a cause



of action arising under 8 1983 for illegal detention (aka "false

i nprisonnment”). Sanders v. English, 950 F.2d 1152, 1159 (5th Cr

1992); Simons v. MElveen, 846 F.2d 337 (5th Cr. 1988). " An

i ndi vi dual has a federally protected right to be free fromunl awf ul
detention resulting in asignificant restraint inliberty and
violation of this right nmay be grounds for suit under § 1983."

Parker v. Fort Worth Police Dep't, 980 F.2d 1023, 1026 (5th Cr.

1993) (quoting Sanders, 950 F.2d at 278). "[T]he infliction of
puni shment when not authorized by state lawis a classic instance

of denial of liberty without due process of law " Huddl eston v.

Shirley, 787 F. Supp. 109, 111 (N.D. M ss. 1992) (quoting Sal ahuddin

v. Coughlin, 781 F.2d 24, 27 n.4 (2nd Cr. 1986)). The term"fal se

i nmprisonment” with regard to this claimis sonmewhat of a m snoner,
for it is insufficient under 8§ 1983 to nerely establish the
el enents of the common |law tort of the sane nanme. More than nere
negligence nust be shown to establish liability for illegal

detenti on under § 1983. Daniels v. WIllians, 474 U S. 327, 106

S.C. 662, 88 L.Ed.2d 662 (1986); Simmons, 846 F.2d at 339; Martin
v. Dallas County, 822 F.2d 553, 555 (5th Cir. 1987). The right of

a person to be free fromunlawful detention was well-established
| ong before any of the events giving rise to this cause of action
occurred. In any event, it is the opinion of this court that the
plaintiff has adequately alleged the violation of a clearly

established right. The court nmust now make an objective



determ nation of the reasonabl eness of Sheriff Bryan's actions
under the circunstances in this cause.

B. THE REASONABLENESS OF SHERI FF BRYAN S ACTI ONS

Before this court can determ ne whether the actions of the
Sheriff were objectively reasonable, the court first notes the
extent of the Sheriff's duty in this regard. This court has
recently addressed the duty of a sheriff to hold or release
prisoners in his care, and noted that:

This court is of the opinion that the duty inposed upon
Texas Sheriffs wunder Fifth Crcuit law is equally
applicable to those in M ssissippi:
[T]he duty . . . is one to investigate. [cite
omtted]. Douthit clarifies this duty by
indicating that the investigation nust yield
"objective circunstances" justifying a good
faith Dbelief t hat there exists |awful
authority to incarcerate the prisoner. It is
not enough that the sheriff investigates, and
has a "good faith" belief at the end of the

i nvesti gati on. Nor is it enough that the
sheriff can find sonme excuse for his failure
toinvestigate. |In these senses, as Wirl put
it, non-negligence is no nodifier of the
sheriff's liability, and the law wll not

sanction unjustified chains forged by the hand

of an angel .
Brown v. Byer, 870 F.2d 975, 980 (5th Gr. 1989). Wile
a sheriff/jailer cannot be expected to conduct detailed
i ndependent investigations into a prisoner's guilt or
i nnocence, he should certainly be required to "adopt
reasonabl e i nternal procedures to ensure that only those
persons are incarcerated for whom the sheriff, or the
deputy to whom he del egates such responsibilities, has a
good faith belief based upon objective circunstances that
he possesses valid legal authority to inprison." Brown,
870 F.2d at 981 (quoting Douthit, 641 F.2d at 347); see
Wllians v. Heard, 533 F.Supp. 1153 (S.D. Tex. 1982).
Such procedures would at |east entail devising a nethod
to effectuate the rel ease of prisoners when their |egal
termof detention is conplete, including those pre-trial

9



det ai nees who await grand jury action.

Hol |l ands v. Attala County, et. al., GCvil Action No. 1:94cv206-D-D

(N.D. Mss. July 31, 1995) (Menorandum Opinion and Order Denyi ng
Def endants' Motion for Summary Judgnent). The question for this
court, then, is whether the Sheriff satisfied his duty to
i nvesti gate and had obj ective circunstances within his know edge to
warrant a good faith belief that he had |awful authority to
continue to hold M. Rogers in custody.

The sentencing order signed by the presiding judge in the
state court crimnal case plainly stated that "bond cannot be nmade
until the appeal, if any, is perfected.” As well, the Uniform
Crimnal Rules of Circuit Court inpose a simlar restriction upon
the Sheriff. Mss. Unif. im R CGr. . 7.02 ("The Sheriff
shall not accept the appeal bond unless the appeal has been
perfected."). | ndeed, this rule is likely the origin of this
provi sion of Judge Howard's order. In any event, this requirenent
i nposes to sonme extent a duty on the part of the Sheriff to
det erm ne when an appeal has been perfected.

In the case at bar the defendant has offered evidence, and the
plaintiff does not dispute, that it was the regular practice of
Sheriff Bryanto call the Grcuit Cerk's office to determine if an
appeal had been perfected in a prisoner's case before he rel eased
that prisoner on an appeal bond. This certainly qualifies as

investigation, but it is the contention of the plaintiff in this

10



matter that the Sheriff did not do enough. The plaintiff would
have had Sheriff Bryan nmake "an independent determination as to
whet her the Circuit Clerk was correct," because the Sheriff had
notice that the Notice of Appeal had been fil ed.

The followed procedure and the Sheriff's reliance upon the
opinion of the Crcuit Cerk appears to the court to be sufficient
as a nethod for determning the status of a prisoner's appeal on
the part of Bryan, and satisfies the Sheriff's duty in this regard.
Just as the Sheriff has no duty to conduct "detailed independent
investigations into a prisoner's guilt or innocence,” he |ikew se
cannot be expected to infallibly nake | egal determnations. It is
the opinion of this court that a M ssissippi sheriff has the right
to rely upon the judgnents of the Crcuit Cerk in matters which
fall within the Cerk's duties and responsibilities.* The
plaintiff faults the Sheriff for not reaching the proper
determ nati on upon his own, based upon the information available to
himat the time. That the Sheriff may al so have been incorrect in
a legal determnation does not nean that he is not entitled to
immunity. It is the opinion of this court that reasonable public

officials could have differed on the | awful ness of the Sheriff's

4 At this juncture, it does appear that the Crcuit Cerk's
determnation that M. Rogers' appeal was not perfected was
erroneous. See Mss. R App. P. 3 ("Failure of an appellant to
take any step other than the tinely filing of a notice of appea
does not affect the perfection of an appeal, but is ground for such
action as this court deens appropriate, which may i ncl ude di sm ssal
of the appeal.") (enphasis added).

11



actions in this matter, particularly in light of the Circuit
Clerk's representations. Sheriff Bryan is entitled to the
protection of qualified immnity in this cause.

However, the protection of qualified inmnity only shields the

Sheriff fromliability in his individual capacity. Wllians v.

Texas Tech Univ. Health Sciences Cr., 6 F.3d 290, 293 (5th G

1993); Richardson v. O dham 12 F.3d 1373, 1380 (5th G r. 1994).

Further, it only provides protection fromnonetary danmages, and not

frominjunctive relief. Oellana v. Kyle, 65 F. 3d 29, 33 (5th Gr.

1995); Mangaroo v. Nelson, 864 F.2d 1202, 1208 (5th Cr. 1989).

The plaintiff's clains for damages against himin his individual
capacity shall be dism ssed, but this case shall proceed agai nst
Dol ph Bryan in his individual capacity insofar as the plaintiff
seeks injunctive relief against him and shall al so proceed agai nst
the M. Bryan in his official capacity as Sheriff of Oktibbeha

County, M ssissippi.

A separate order in accordance with this opinion shall issue
t hi s day.
This the day of January, 1995.

United States District Judge

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

JOHN D. ROGERS PLAI NTI FF
VS. Civil Action No. 1:94cv303-D-D
DCOLPH BRYAN, i ndividually and

in his official capacity as

Sheriff of Oktibbeha County,
M ssi ssi ppi DEFENDANT

ORDER GRANTI NG I N PART THE DEFENDANT' S
MOTI ON FOR SUMVARY JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the notion of the defendant Dol ph Bryan for the entry of
summary judgnent on his behalf is hereby GRANTED | N PART;

2) all of the plaintiff's clainms for damages against the
defendant Dolph Bryan in his individual capacity are hereby
DI SM SSED pursuant to the doctrine of qualified imunity. Thi s
cause shall proceed against defendant Bryan in his individual
capacity insofar as the plaintiff has stated clains for injunctive
relief against him The plaintiff's clains against the defendant
Bryan in his official capacity as Sheriff of Ckti bbeha County shal
i kewi se proceed.

3) t he remai nder of the defendant Bryan's notion for sunmary
j udgnent i s DEN ED

All  nenoranda, depositions, affidavits and other matters

13



considered by the court in granting in part and denying in part
defendant Bryan's notion for summary judgnent are hereby
i ncorporated and nmade a part of the record in this cause.

SO ORDERED, this the day of January, 1995.

United States District Judge



